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STATEMENT OF THE CASE

This appeal presents to this Court two principal

questions : ( 1 ) the validity of the use of trust receipts

in flooring new automobiles, (2) the effect of retaking

possession of cars floored with a dealer on trust re-



ceipts, prior to the dealer's insolvency and receiver-

ship. The Trial Court has held the trust receipts

invalid and General Motors Acceptance Corporation

has appealed. While we are not aware of a trust

receipt decision decided by this Court, similar trust

receipts have been approved by the Circuit Court of

Appeals for the Second, Third, Sixth, Seventh, and

Eig^hth Circuits, and by the Washington State Su-

preme Court. In at least five instances, the identical

trust receipt involved in this action has been ap-

proved and held valid and not within the recording

statutes. Minority cases will be discussed in the

Reply Brief if need be.

In an effort to hold this brief within reasonable

limits, we shall describe but briefly the transaction

involved, review the history of the doctrine of trust

receipts, and the legal principles under which the

majority of the cases have upheld their validity, and

then refer to the leading General Motors Acceptance

Corporation cases in which this identical receipt was

involved.

The facts are not in dispute. They were substan-

tially agreed upon at the trial by stipulation between

counsel and no request for special findings was made

by either party. Our question is whether the facts

as found support the Trial Court's conclusion and

judgment.



The cars involved were manufactured by Chevrolet

Motor Company of California. They were shipped

by the manufacturer consigned to itself at Seattle.

Bills of lading and bills of sale to the cars, trust

receipts and promissory notes were all sent by the

manufacturer to a bank in Seattle. The dealer would

then sign the trust receipts and notes and receive

possession of the cars and place them upon his show

room floor. Bills of sale, trust receipts, and notes

would then be delivered by the bank to General Motors

Acceptance Corporation. The bills of sale were in the

usual form (Tr. 27) and were signed by the manu-

facturer, Chevrolet Motor Company, as grantor and

conveyed title to the cars to General Motors Accept-

ance Corporation, grantee. Upon receiving the bills

of sale, trust receipts and notes. General Motors Ac-

ceptance Corporation would pay Chevrolet Motor

Company for the cars involved.

The trust receipts were never filed of record and

were in the following form:

''Trust Receipt. Received of General Mo-
tors Acceptance Corporation the Motor Ve-
hicles described above.

"I (we) hereby acknowledge that said Motor
Vehicles are the property of said General
Motors Acceptance Corporation and agree
to take and hold the same, at my (our) sole risk

as to all loss or injury, for the purpose of stor-

ing said property; and I (we) hereby agree to



keep said Motor Vehicles brand new and not to

operate them for demonstrating or otherwise,

except as may be necessary to drive said Motor
Vehicles from freight depot or from above city

to my (our) place of business with all due care

at my (our) risk enroute against all loss and
damage to said Motor Vehicles, Persons or Prop-

erty, and except as I (we) may be allowed by
you in a special case to use the same for demon-
strating upon our compliance with the conditions

expressed in your instructions to us, and to re-

turn said Motor Vehicles to said General Motors
Acceptance Corporation or its order upon de-

mand; and pay and discharge aH taxes, encum-
brances and claims relative thereto. I (we)
hereby agree not to sell, loan, deliver, pledge,

mortgage, or otherwise dispose of said motor
vehicles to any other person until after payment
of amounts shown on Dealer's Record of Pur-
chase and Release of like identification number
herewith. I further agree that the deposit made
by me (us), in connection with this transac-

tion, may be applied for reimbursement for any
expense incurred by General Motors Acceptance
Corporation, in the event of breach of this Trust
or repossission of said Motor Vehicles.

"It is further agreed that no one has authority
to vary the terms of this Trust Receipt.

"Executed this day of

"Witness

KiRKSEY Chevrolet Company,
By T. H. Kirksey, Pres.''

While there are some minor differences in the form

of trust receipts in general use by different com-

panies, this form of transaction is almost universally



used by the automobile industry and hundreds of

millions of dollars are involved in just such trust

receipts. Many cases and law articles upon the

subject show the extent of this long established busi-

ness transactions, whereby banking credit is efficient-

ly mobilized for the purchase of new merchandise by

the local dealer. The earlier cases show that the trust

receipts were first used to finance the importation of

sliiks and then other merchandise from foreign coun-

tries, and were then later adopted to transactions

wholly domestic in their character.

The dealer in this case was Kirksey Chevrolet Com-

pany, a Washington corporation. At intervals dur-

ing the last three weeks of January, 1931, Kirksey

Chevrolet Company obtained possession of a number

of Chevrolet automobiles under trust receipts in the

manner just described. On January 29, 1931, Gen-

eral Motors Acceptance Corporation demanded and

received possession of these cars. Four days later,

Kirksey Chevrolet Company was adjudged insolvent

by the State Court and appellee, Kline, was appointed

its receiver. The receiver then made demand upon

General Motors Acceptance Corporation for the re-

turn or the value of the cars repossessed by GMAC
four days prior to the dealer's insolvency and the re-

ceiver's appointment. This demand was refused. This

suit followed some six months later and resulted in



judgment against General Motors Acceptance Cor-

poration for the value of the cars, plus interest from

the date possession was taken by General Motors

Acceptance Corporation.

In this statement of the case, it is important to

bear in mind these facts. (1) Title to the cars

passed directly from the manufacturer to the finance

company and not from the dealer to the finance com-

pany. The dealer never did receive title to the cars.

(2) The cars were repossessed by General Motors

Acceptance Corporation prior to the appointment of

the receiver. (3) There is no evidence or finding

that any person became a creditor of the dealer sub-

sequent to the time the cars were placed upon the

dealer's floor or that any creditor became such rely-

ing upon the possession of the cars by the dealer as

a basis of credit.

SPECIFICATION OF ERRORS

I.

The District Court erred in entering judgment

against this Defendant for the reason that the facts

found do not support the judgment.

II.

The District Court erred in entering its conclusion

of law for the reason that the facts found do not

support the conclusion.
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III.

The District Court erred in applying an erroneous

measure of damages in assessing the amount of the

recovery.

IV.

The District Court erred in entering judgment for

the reason that the Court improperly allowed recovery

of interest.

BRIEF OF ARGUMENT
A

VALIDITY OF TRUST RECEIPT

(1) Under Washington statutes only those instru-

ments may be recorded or filed of record which are

specifically authorized by statute to be recorded or

filed.

Howard v. Shaw, 10 Wash. 151;

Fisher v. Wood7'uff, 25 Wash. 67;

Dial V. Inland Logging Co., 52 Wash. 81;
100 Pac. 157.

(2) Filing or recording an unauthorized instru-

ment is a nullity.

Flynn v. Garford Motor Truck Co., 149 Wash.
264; 270 Pac. 806.

(3) Washington does not invalidate secret liens as

such and transactions wherein the right of possession

and the title are separated are approved.
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Ivy V. Commercial Credit Co., 173 Wash. 360;

23 Pac. (2nd) 19;

Inland Finance Co. v. Inland Motor Car Co.,

125 Wash. 301; 216 Pac. 14;

Filers Music House v. Fairbanks 80 Wash.
379; 141 Pac. 885;

Hansen Service v. Lunn, 155 Wash. 182; 283
Pac. 695;

In re Renfro-Waddenstein, 53 Fed. (2nd) 834,

OCA-9.

(4) When trustor acquires title from person other

than trustee, the receipts are valid although not filed

of record.

22 Columbia Law Review, 395 to 420; 456 to

462;

In re A. E. Fountain, Inc., CCA-2, 286 Fed.

816;

In re James, 30 Fed. (2nd) 551, 555, CCA-3;
49 ALR 282.

(5) Trust receipts are neither chattel mortgages

nor contracts of conditional sale.

22 Columbia Law Review, 395 to 420; 456 to

462;

In re A. E. Fountain, Inc., CCA-2, 286 Fed.

816;

In re James, 30 Fed. (2nd) 551, 555, CCA-3;

49 ALR 282;

In re Otto Johnson Mercantile Co., 52 Fed.

(2nd) 678;

Houck V. General Motors Acceptance Corp.,

44 Fed. (2nd) 410;
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GMAC V. Huvfer, 202 NW. 627;

GMAC V. Dunn Motors, 157 SE. 627;

In re Bell Motor Co., 45 Fed. (2nd) 19, OCA-
8; Certiorari denied 75 Law. Ed. 1445;

Ivy V. Commercial Credit Co., 173 Wash. 360;
23 Pac. (2nd) 19.

(6) This same form of GMAC trust receipt has

been approved by many courts.

In re James, 30 Fed. (2nd) 551, 555; CCA-3;

In re Otto Johnson Mercantile Co., 52 Fed.
(2nd) 678;

Houck V. GMAC, 44 Fed. (2nd) 410;

GMAC V. Hupfer, 202 NW. 627;

GMAC V. Dunn Motors, 157 SE. 627.

B

EFFECT OF RETAKING POSSESSION PRIOR

TO RECEIVERSHIP

(1) Assuming that the receipts constitute either

chattel mortgages or contracts of conditional sale, the

taking of possession prior to the receivership cured

any possible defect in the transaction.

Watson V. 1st NaVl Bank, 82 Wash. 65; 143
Pac. 451;

Asbury v. Miller, 132 Wash. 235; 232 Pac.

260;

Kato V. Union OH Co., 92 Wash. 473; 159 Pac.

692;

Jennings v. Schwartz, 86 Wash. 202

;
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Secor V. Close, 83 Wash. 77; 145 Pac. 56;

Howck V. GMACy 44 Fed. (2nd) 410;

Bailey v. Baker Ice Machine Co., 61 Law Ed.

275;

White V. General Motors Acceptance Corp., 2
Fed. Sup. 406;

In re Bell Motor Co., 45 Fed. (2nd) 19,

CCA-8;

Finunce Co. v. Oppenheimer, 72 Law Ed. 443.

(2) Mortgagee of defectively executed or recorded

chattel mortgage cures all defects by taking possession

before the rights of general creditors attach.

Watson V. 1st NaVl Bank, 82 Wash. 65; 143

Pac. 451;

Ashnry v. Miller, 132 Wash. 235; 232 Pac.

260;

Kato V. Union Oil Co., 92 Wash. 473; 159
Pac. 692.

(3) The same rule applies to contracts of condi-

tional sale defectively executed or recorded.

Jennings v. Schwartz, 86 Wash. 202;

Secor V. Close, 83 Wash. 77; 145 Pac. 56.

(4) Remington's Revised Statutes, Section 5831-2

re-enacts the federal bankruptcy definition of a pref-

erence. (11 useA 96.)

''A corporation shall be deemed to have given
a preference if, being insolvent, it has, within
four months before the filing of an application

for the appointment of a trustee, receiver, or
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other liquidating officer of such corporation, pro-

cured or suffered a judgment to be entered

against itself in favor of any person, or made
a transfer of any of its property, and the effect

of the enforcement of such judgment or transfer

will be to enable any one of the creditors of said

insolvent corporation to obtain a greater per-

centage of his debt than any other of such cred-

itors of the same class." Rem. Rev. St., Sec-

iton 5831-2.

"A person shall be deemed to have given a

preference if, being insolvent, he has, within four

months before the filing of the petition, or after

the filing of the petition and before the adjudica-

tion, procured or suffered a judgment to be en-

tered against himself in favor of any person, or

made a transfer of any of his property, and the

effect of the enforcement of such judgment or

transfer will be to enable any one of his creditors

to obtain a greater percentage of his debt than
any other of such creditors of the same class."

11 useA 96.

(5) Retaking of car by holder of receipt prior to

receivership does not constitute a transfer of prop-

erty and is not a preference.

Houck V. General Motors Acceptance Corp., 44
Fed. (2nd) 410;

Bailey v. Baker Ice Machine Co., 61 Law Ed.

275;

White V. General Motors Acceptance Corp., 2
Fed. Sup. 406;

In re Bell Motor Co., 45 Fed. (2nd) 19,

CCA-8;

Finance Co. v. Oppenheimer, 72 Law Ed. 443.
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(6) Trust receipts being valid between the par-

ties, and there being no finding in this case that any

person became a creditor of the dealer subsequently

to the time the cars were placed upon the dealer's

floor, or that any creditor became such relying upon

the possession of the cars by the dealer as a basis

of credit, the repossession prior to receivership cures

all possible defects.

In re Bell Motor Co., 45 Fed. (2nd) 19,

OCA-8;

Bailey v. Baker Ice Machine Co., 61 Law Ed.
275.

C

MEASURE OF DAMAGES

(1) Assuming the trust receipts are invalid and

assuming this action is not to recover a preference,

but a suit for conversion, the court has applied the

wrong measure of damages.

(2) In a conversion suit only the equity of the

defendant is the subject of the conversion and the

true measure of damages is the difference between

the value of the chattel and the unpaid indebtedness

against it.

Richardson v. Great Western Motors, 109
Wash. 3'24; 187 Pac. 333;

Jarred v. Burroughs, 143 Wash. 183; 255 Pac.

99;

McLeod-Nash Motors v. ComTnercial Credit
Trust, 246 NW. 17.
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D

ALLOWANCE OF INTEREST

(1) Damages being unliquidated and ascertainable

only by opinion evidence as to value, interest will be

allowed on the recovery only from the date of judg-

ment.

B & B Building Material Co. v. Winston Bros.
Co., 158 Wash. 130; 290 Pac. 839.

MOTION TO STRIKE FROM TRANSCRIPT

NOW COMES Appellant and moves this Court for

an order striking Exhibit "B" from the Transcript

of Record.

Exhibit ''B" was introduced in evidence at the

trial of the action and is included in the Transcript

of Record (Tr. 14) pursuant to praecipe for sup-

plemental transcript (Tr. 41) filed by Appellee. Ap-

pellee made no request for special findings and may
not in this manner bring to the attention of this

Court a fragment of the evidence introduced at the

trial of the action. The facts have been found by

the Trial Court and this appeal is to be determined

upon the basis of those facts only. Appellant could

not bring up portions of the evidence and Appellee

may not do so. The question presented must be de-

termined from the facts as found by the Trial

Court.
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though the retailer had all the indicia of ownership.

Comsignment and bailment are frequent illustrations

and a recent Washington case permits a finance com-

pany to recover automoibiles from the receiver of an

insolvent dealer who was holding the cars on trust

receipts—a case analogous to the instant one. See

Ivy V. Commercial Credit Co., 173 Wash. 360, 23 Pac.

(2nd) 19, where the Court states that:

''Trust receipts are in no way defined in the

statute,"

and sustains the ownership of the cars by the finance

company even though the receipts had not been filed

of record.

A similar iilustration is afforded by Inland Finance

Co. V. Inland Motor Car Co., 125 Wash. 301; 216

Pac. 14. In this case the manufacturer placed the

automobile with the dealer under arrangements held

by the Court to constitute a consignment, by the

terms of which according to the dealer he was to

"positively pay for coupe within 30 days." The

dealer subsequently gave a finance company a mort-

gage upon the car. The ca^se involves the respective

rights of the manufacturer and the finance company.

The manufacturer was allowed to recover and the

case therefore illustrates the Washington rule that

there may be a separation of the ownership and the



17

right to possession, in other words, a secret lien with

the sanction and approval of the Court.

For other instances where secret reservations of

title have been sustained, see the following:

Filers Music House v. Fairbanks, 80 Wash.
379; 141 Pac. 885;

Hansen Service v. Lunn, 155 Wash. 182; 283

Pac. 695;

In re Renfro-Wadenstein, 53 Fed. (2d) 834
(CCA-9).

This policy of the Court has been so uniform and

has existed in Washington over such a period of time

without legislative interference that it has become the

well settled policy of the State and unless the Legis-

lature has made express provision requiring recorda-

tion of a particular type of contract, such document

is as valid against third parties as it is between the

parties making it. Therefore unless trust receipts

are conditional sales or chattel mortgages, the re-

ceiver may not complain of repossession by General

Motors Acceptance Corporation of these automobiles.

In considering the various authorities discussing

the validity of trust receipts, it is essential that the

facts of the particular case be closely scrutinized and

that the following distinction be observed. When-

ever the dealer receives the title from the manufac-

turer and then attempts to transfer the property to
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the finance company and obtain possession of the cars

back again by virtue of a trust receipt, the receipt

is invalid, being obviously a bill of sale as security

and is uniformly held to be a chattel mortgage and

void as to creditors. On the contrary, whenever title

to the property passes from the original owner to the

bank or finance company and the finance company

simply allows the dealer possession for a limited,

specified purpose, then in that event the trust receipt

is valid and need not be recorded or filed.

The leading treatise upon this subject is an article

by C. T. Fredericks of New York City, published

22 Columbia Law Review, 395 to 420 and 546 to 562.

His conclusions are as follows:

'The only situation in which a trust receipt

may properly be used is one in which the title

to the property by way of security is conveyed
to the creditor by an owner who is not the person

responsible for the satisfaction of the obligation

which the property secures, but where such

obligor has a contractual or beneficial interest

in the property subject to the satisfaction of such
obligation. The creditor may then deliver the

property to the obligor who has hitherto had
neither title to nor possession thereof against
appropriate trust receipt. The rights of the

creditor in the property will be protected to the

extent of the special trust receipt doctrine. In
practice the trust receipt situation exists only
in connection with advances for the purchase of

goods, by way of payment of drafts against a
bill of lading.
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"The trust receipt should never be used in

connection with the delivery of property pledged
cr mortgaged by the person signing the trust

receipt."

This exact distinction is illustrated by the decision

of Judge Hand in re A. E. Fountain, Inc., (COA-8),

286 Fed. 816, a decision which clearly specifies the

limits of the doctrine and relates the historical back-

ground thereof. The decision illustrates an improper

use of the trust receipt, that is, the dealer had ob-

tained the title to the goods directly from the manu-

facturer, then conveyed to the bank and retained

possession under a trust receipt. In disposing of the

case and holding that under the particular facts in

that case, the title was obtained by the bank from

the party to whom possession was delivered and not

from a third party, the Court said:

"The only cases where the holders of trust

receipts have been allowed by this Court to pre-

vail against the ultimate purchaser or his trus-

tee in bankruptcy, have been those where the

title of the holder of the trust receipt was de-

rived from someone other than the debtor."

One of the leading cases on the subject happens

to be a General Motors Acceptance Corporation trust

receipt case

—

in re James, 30 Fed. (2d) 551, 555

(CCA-3). The District Court had held that the

transaction was nothing more nor less than a con-

ditional sale and, not having been filed, was void
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as to creditors. Upon appeal to the Circuit Court,

the facts are carefully set forth, wherein it appears

that title in fact was received by General Motors

Acceptance Corporation from the original seller and

that title never vested in the automobile dealer. The

decision is in point and well reasoned, distinguishes

trust receipts from pledges, chattel mortgages, and

conditional sales, anad we quote from it extensively:

"In trade practice and by the support of the

judicial authority, a trust receipt might equally

be used in connection with a domestic transac-

tion as it is used in an importation of merchan-
dise. * * * The holder of a trust receipt, if

he derives his security title from a person other

than the one responsible for the satisfaction of

the obligation which the property secures, is not

obliged to file his security as is required in the

case of a chattel mortgage. In such case only
can he deliver the property to the obligor to act

as his fiduciary. In re A. E. Fountain, Inc.,

swpra.

"There are various forms of chattel security,

as a pledge, conditional sale, or mortgage. But
the trust receipt does not, on its face or by its

name, purport to conform to any of these types.

It is not a pledge, for a pledge depends upon
possession of the parties secured, and when
possession is lost, so is the security. While the
title in the case of a pledge is in the pledgor,
or in another than the pledgee, such is not true
in a trust receipt, where the title is intended to
remain in the party secured while the possession
is intrusted to one who has a certain interest as
yet indefinite in the property.
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"The practice of a conditional sale bears some

resemblance to a trust receipt. Possession can

not be retaken until there is a default; whereas

in a trust receipt, it can be retaken at any time.

The holder of the trust receipt is not mterested

in the sale of the property or its commercial or

market value. If he retakes the goods, and sells

them for an amount in excess of the sum, this

excess belongs to the buyer or importer; whereas,

in a conditional sale, the buyer is interested only

in such amount as he has paid on account of his

contract. In any event, the holder of the trust

receipt does not sell the goods to the importer or

dom.estic trader, and whether or not the bank,

finance company, or individual has an intention

of selling goods to him, it lends him credit and

advances the money for the buyer's account.

"In the case of a mortgage, whether of chat-

tels or realty, the security is dependent upon the

title, as distinguished from a pledge, which rests

upon possession. Title is given to the person,

while possession may be given to the mortgagor,

or the debtor or his representative. The title

thus conveyed to the mortgagee is as security for

the performance of his obligation, and, in the

case of a trust receipt, title has never been in

the importer or domestic buyer, and he conse-

quently cannot convey such title back to the

holder of the trust receipt. If the mortgagor

conveys this title to the mortgagee as security

for the performance of an obligation of a third

person, the equity of redemption belongs to him,

and not to the third person, and the property

reverts to him upon performance of the obliga-

tion by the third person. In a trust receipt,

under no circumstances does title revert to the

manufacturer or seller.

"It has been recognized that there are sound

business reasons why it is unnecessary to record
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trust receipts, and also that they should have
superior protection as compared with an unre-

corded chattel mortgage, when they are given

to a lender of money by some one other than the

debtor, and where either the delivery or posses-

sion against trust receipts is made to the debtor."

It will be noted that the rights of creditors were

involved, and as we in this state adopted practically

the bankruptcy act in reference to preferences by

insolvent corporations, this case would seemingly be

conclusive as to the validity of the trust receipts in

this state. Especially so when the filing acts of New

York are much more in detail and much broader in

their descriptions than the filing acts of this state.

An exhaustive note appears at 49 ALR 282. The

annotator concludes

:

"Under the ordinary form of trust receipt,

it is well settled that the title to the property is

in the holder of the receipt, and not in the re-

ceiptor; and the rights incident to such title and
ownership will be enforced as against the one
giving the receipt, his receiver, trustee in bank-
ruptcy, and creditors generally."

In addition to the General Motors Acceptance Cor-

poration case just referred to, we call special atten-

tion to the succeeding four cases, all involving the

same General Motors Acceptance Corporation receipts

involved in this action.

In re Otto-Johnson Mercantile Co., 52 Fed. (2)

678, the District Court of New Mexico had before
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it in a bankruptcy proceeding these same trust re-

ceipts. They were held to be absolutely valid, not

a conditional sale contract, not a chattel mortgage,

and not required to be filed under any recording

statute. In the decision, Judge Phillips quotes from

both the Fountain case and the article by Mr. Fred-

ericks and then concludes as follows:

**It will be observed in the instant case that
the title to the property passed directly from the
Buick Motor Company to the Acceptance Cor-
poration, and that posisession of the property
passed to the Mercantile Company after it had
executed the trust receipt in question.

''Since the title to the motor vehicles never
vested in the Mercantile Company but passed
directly to the Acceptance Corporation where it

has remained at all times, it is difficult for
me to conceive how the Mercantile Company
could have given the Acceptance Corporation a
chattel mortgage upon the motor vehicles in ques-
tion.

"Neither was there, in my opinion, a relation-
ship of conditional sale vendor and vendee. The
seller in the instant case was the Buick Motor
Company. The title was not conditionally re-

tained in the seller as security for the purchase
price, but was passed to the Acceptance Corpora-
tion, which in turn extended credit to the Mer-
cantile Company and advanced the money to
pay for the motor vehicles and took the title

thereto directly from the seller to secure such
advance. It delivered possession to the Mercan-
tile Company upon the express conditions set
forth in the trust receipt. The Mercantile Com-
pany could not use the automobiles, it could not
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sell, loan, deliver, pledge, mortgage or otherwisei

dispose of them, and it agreed to return them
to the Acceptance Corporation upon demand.

"I think the true relation between the Accept-

ance Corporation and the Mercantile Company
was that of bailor and bailee with an option in

the bailee, the Mercantile Company, to purchase

the automobiles upon payment oif the price fixed

in the schedule, as a special method of securing

the advances made by the former to the latter.

(Citing cases.)"

The same General Motors Acceptance Corporation

trust receipt was involved in Houck v. General Motors

Acceptance Corporation, 44 Fed. (2d) 410. In that

case, as in this, General Motoirs Acceptance Corpora-

tion retook possession of the cars on the eve of in-

solvency and the trustee sued to recover as for a

preference. The case is directly in point. The re-

ceipts were held valid, even though accompanied by

promissory notes. The same distinctions made in the

foregoing cases were emphasized and it was held that

the receipts were not chattel mortgages and need not

be filed.

In General Motors Acceptance Corporation v. Hup^

fer, 202 NW. 627, the Nebraska Court held that the

General Motors Acceptance Corporation receipt was

valid without recording, concluding as follows:

*This leaves for our determination the ques-

tion, what is the legal effect of the trust receipt?

Under it. Trotter had but one use he could make
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of these automobiles and that was to display

them; and he had but one trust and that was
to care for and protect them. He might become
the owner by complying with the terms of the

receipt but until such compliance was had, he
was a bailee and no more. Thus this trust re-

ceipt was not an absolute sale, mortgage, con-

ditional sale, or lease, and it was not necessary
that it be recorded. (Citing cases.)"

In General Motors Acceptance Corporation v. Dwrm

Motors, 157 SE. 627, this same form of trust receipt

was involved and again the Court held it to be

valid.

We deem it unnecessary to continue citations. The

very great majority of cases hold that a trust receipt

is not a chattel mortgage, pledge, or conditional sale,

but is sui generis, most cloisely resembling a bailment.

A particularly illuminating decision is in re Bell

Motor Co., 45 Fed. (2d) 19 (OCA-8). Certiorari

denied 75 LE. 1445.

The Washington chattel mortgage statute (RVS,

Sec. 3780) does not attempt to define what consti-

tutes a chattel moragage but leaves the definition to

the general principles of the common law. The fore-

going authorities show conclusively that a trust re-

ceipt is not a chattel mortgage and therefore it does

not come within the Washington recording statute.

It is not now necessary however to rely on the de-
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cisions of other courts, for Washington, while this

case has been pending, has now decided the question

in favor of the validity of the receipts. See Ivy v.

Commercial Credit Co., 173 Wash. 360, 23 Pac. (2d)

19. In this case the cars were floored on the form

of trust i^eceipt used by Commercial Credit Company.

The receipt is set forth in the opinion and is sub-

stantially the same as the General Motors Acceptance

Corporation form. Commercial Credit Company re-

possessed the cars under the terms of the receipt on

January 10, 1932, and six days later Mr. Ivy was

appointed receiver for the dealer. The action was

then brought against the finance company to recover

the value of the cars as was done in the instant case.

The Court states the position of the appellant-receiver

in the following manner:

''Bearing in mind that this is a suit on behalf

of the creditors of an insolvent corporation, the
assignments of error present the one contention
that the forms of the instruments constituted

a subterfuge; that, altogether, the deals were
credit transactions; and that the real purpose
of the so-called bills of sale and trust receipts

was to give the Commercial Credit Company
security for loans actually made by it to an
insolvent corporation."

It was then held that the trust receipts did not fall

within either the chattel mortgage or the conditional

sales statutes and did not have to be filed of record.

Judgment in favor of the finance company was then
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affirmed. The Trial Court's opinion is contained in

the briefs and it is interesting to note from the fol-

lowing excerpt that the General Motors Acceptance

Corporation case, in re James, supra, was the prin^

cipal authority relied upon.

''The rights of creditors only are involved in

this action. The Court has carefully read the

case, in re James, Inc., 30 Fed. (2d) 555, and it

is our opinion that the principles laid down
therein are applicable to this case."

The decision is not only a positive holding to the

effect that trust receipts are outside of the operation

of the chattel mortgage and conditional sales statutes,

but also is a perfect illustration of the policy of this

state to which we have already referred, namely,

secret liens if not within the provisions of a record"-

ing statute are valid even though not filed of record.

As said by Judge Phillips, 52 Fed. (2d) 680:

"It may be that a trust receipt should be filed

or recorded as a chattel mortgage, but that ques-

tion is one of policy for the Legislature and not

for the Court to determine."

We deem it unnecessary to extend this brief by

citations of additional authorities. Cases from almost

every jurisdiction may be found in two exhaustive

notes at 49 ALR 282 and 87 ALR 302, in which

latter note the editors state:

"The validity of trust receipts transactions is

generally assumed."
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B. EFFECT OF RETAKING POSSESSION

PRIOR TO RECEIVERSHIP

As we have already pointed out, the cars were re-

poissessed by General Motors Acceptanice Corporation

on January 29, 1931, but the receiver was not ap-

pointed until February 2, 1931. Now, if we assume

for the purpose of this argument that Appellee is

correct and that the trust receipts are really either

chattel mortgages or conditional !sales, it will still

avail Appellee nothing for the taking of possession

cured any possible defect in the transaction.

Where a mortgagee of a defectively executed or

recorded chattel mortgage takes possion before the

rights of general creditors attach, the defects are

cured and the mortgage is good. It was so held in:

Watson V. NaVl. Bank, 82 Wash. 65 ; 143 Pac.

451;

Ashury v. Miller, 132 Wash. 235; 232 Pac. 360.

Kato V. Union Oil Co., 92 Wash. 473; 159 Pac.

692.

The same rule applies to conditional sales defec-

tively executed or recorded.

See:

Jennings v. Schwartz, 86 Wash. 202;

Secor V. Close, 83 Wash. 77; 145 Pac. 56.

In this connection, it is important to bear in mind

that if this suit is to be regarded as a suit to recover
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a preference rather than for conversion, then having

been brought subsequently to the effective date of

Chapter 47, Page 160, Session Laws of 1931 (R. V.

S. Sec. 5831-2), in which the Washington Legislature

adopted the Federal bankruptcy rules and definition

of preferences by insolvent corporations, it is gov-

erned by that act and the federal bankruptcy cases

are controlling.

In Houck V. General Motors Acceptance Corpora-

tion, 44 Fed. (2d) 410, the Federal Court had before

it a situation quite similar to thiis. Automobiles were

in the possession of the bankrupt under trust receipts.

Shortly before the filing of a voluntary petition. Gen-

eral Motors Acceptance Corporation repossessed

seven cars. The trustee in bankruptcy then brought

an action to recover the value of the automobileis,

claiming that the withdrawal of the automobiles

from the bankrupt's poissession constituted a void^

able preference and that the trust receipts were in-

valid as against the trustee in bankruptcy. The Court

held that irrespective of the interpretation and effect

of the truist receipts, it was quite plain that the re-

possesision of the automobiles did not constitute a

preference.

The case cites and follows a decision of the Supreme

Court of the United States, Bailey v. Baker Ice Ma-

chine Co,, 61 LE 275, where the Court held that the
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Trustee in bankruptcy takes the status of a creditor

holding a lien by legal or equitable process at the time

when the petition in bankruptcy was filed and not

anterior thereto. In this case, the Supreme Court

was considering a conditional sales contract and held

that the rights of the trustee were no higher than

those of the bankrupt and that the resumption of

possession on the part of the vendor was justified as

between it and the bankrupt and that as possession

had been taken prior to the appointment, the posses-

sion was good.

A very recent case on this point is White v. Gen-

eral Motors Acceptance Corporation^ 2 Fed. Sup. 406.

This case arose from Kentucky where the recording

statutes expressly include trust receipts. The trust

receipt was therefore treated by the Court as a con-

ditional sale contract. General Motors Acceptance

Corporation had repossessed the cars prior to the

adjudication in bankruptcy, and this action was

brought by the Trustee to recover a voidable prefer-

ence. The Court dealt with the question in this

manner

:

"At the time the defendant demanded and re-

ceived possession of the motor vehicle in question,

the bankrupt was a going concern. No creditor

had acquired any right as against them by virtue

of any legal proceedings. This suggests the ques-

tion whether, if the seller in a conditional sale
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contract which has not been recorded d^mandte

and receives possession oif the property sold, after

breach on the part of the buyer, before creditors

has acquired any rights against the property by

virtue of legal proceedings, they have any rights

as against the seller, and, if so, what those rights

are.
*

'It would seem to be certain that the property

is not recoverable as a voidable preference under

Section 60 of the Bankruptcy Act (11 USCA,

Sec. 96). This is so because there was no trans-

fer* from the bankrupt to the dfefendant.^ By

that provision what is denounced as a voidable

preference is 'a transfer of any of his prop-

perty.' * * *

"Here there was no transfer. The title to

the motor vehicles was already in the defendant.

What it did was to reacquire potssession of them

under the right conferred upon it by the con-

tract. The surrender of possession in recog-

nition of such right cannot be regarded as a

transfer."

The reasoning of the Court is particularly apt in

the present case because Washington (RRS Sec. 5831-

2) has re-enacted verbatim the Federal Act (11 US

CA 96) defining a preference. Therefore, assuming

for the sake of argument only that the trust re-

ceipts are invalid (except as between the parties),

no transfer of any property has been made by Kirksey

Chevrolet Company because

"the title to the motor vehicle was already in

the defendant. What it did was to reacquire

possession of them under the right conferred

upon it by the contract. The surrender of pos-
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isession in recognition of such right can not be

regarded as a transfer."

There was no evidence or finding in this case that

any person became a creditor of Kirksey Chevrolet

Company subsequent to the time the cars were placed

upon the dealer's floor or that any creditor became

such relying upon the possession of the cars by the

dealer as a basis of credit. This fact was empha-

sized in a similar case from the Eighth Circuit, in re

Bell Motor Co., 45 Fed. (2d) 19. Certiorari denied

75 LE 1445, from which we take the following ex-

cerpt:

"But there is another fatal weakness in appel-

lant's contention. Even if these trust receipts

should be construed to be in the nature of con-

ditional sale contracts, and hence, under the Mis-
souri law, subject to the recording statute above
quoted, still the instruments were valid as be^

tween the parties and as to all the world except
creditors of the bankrupt who extended credit

during the time they were withheld from record.

Bailey v. Baker Ice Machine Co., 239 U.S. 268,
36 S. Ct. 50, 53 L. E. 275. In the instant case
there was no claim in the lower court that these

instruments were void because credit had been
extended to the bankrupt by others while they
were being withheld from record, nor was there
any proof that there were any such subsequent
creditors."

See also:

Finance Co. v. Oppenhimer, 72 L. Ed. 443.
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Still assuming that the trust receipts are invalid,

if Appellee in order to avoid the force of the preced-

ing assignments should contend that this is not an

action to recover a preference, but a suit for con-

version, then the Trial Court has applied the wrong

measure of damages.

In conversion brought by a vendee against his

vendor in a conditional sale contract, the true measure

of damages is the value of the chattel less the unr

paid portion of the purchase price.

"The rule is that where the conditional vendee
sues the conditional vendor for conversion, he can
recover only the value of the chattel less the un-
paid portion of the price." Richardson v. Great
Western Motors, 109 Wash. 324, 187 Pac. 333.

The rule of the foregoing case was approved in

Jarred v. Burroughs, 143 Wash. 183, 255 Pac. 99.

The same rule was applied in a trust receipt case,

McLeod Nash Motors v. Commercial Credit Trust,

246 N.W. 17. In this case the finance company re-

ceived the title from the dealer and not from the

manufacturer. The Court accoirddngly held that the

trust receipt constituted a chattel mortgage and per-

mitted recovery only for the value of the cars less

the unpaid purchase price.

The Trial Oourt found that the reasonable value of

the automobiles on the date of seizure was $8339.55
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(Tr. 26), and that the amount of the note was the I

sum of $8181 (Tr. 27). Judgment therefore should

have been for the difference of these two sums, or

$158.55.

D. ALLOWANCE OF INTEREST

The judgment in this case was entered July 31,

1934. The Trial Court allowed interest on the value

of the cars from the date of the repossession, namely,

January 29, 1931. This constituted error. Interest

should be allowed only from the date of judgment.

This matter was settled in the State of Washington

by the case of B. & B. Building Material Co. v. Win-

ston Bros Co., 158 Wash. 130, 290 Pac. 839, in which

the Court points out that if the value of the article

can not be ascertained by computation, but must be

ascertained by opinion evidence as to value, the dam-

ages are unliquidated and interest wall be allowed on

the recovery only from date of judgment. The opin-

ion states:

"If on the other hand, there is a dispute as to

the value and the value can not be ascertained

by mere computation or by reference to some
reasonably certain standard, but must be ascer-

tained by opinion evidence as to value, the dam-
ages are unliquidated and the interest will be
allowed on the recovery only from the date of the

judgment."

In this case the value of a truck which was destroyed

by backing over a bank was involved.



35

CONCLUSION

In conclusion we submit that the General Motors

Acceptance Corporation form of trust receipt as used

in this transaction has 'been repeatedly and properly

sustained and is valid as against creditors. It is

neither a chattel mortgage nor a conditional sale

contract and is outside of the operation of the re-

cording statutes. However, even if regarded as a

chattel mortgage or a conditional sale contract, the

repossession prior to the vesting of the rights of the

receiver and general creditors cured all possible de-

fects, and the repossession does not constitute a pref-

erence. In any event, the interest item should be

stricken from the judgment.

Respectfully submitted,

EGGERMAN & ROSLING,

Attorneys for Appellant.
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